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The Committee on «Public Lands to whom was referred the bill 

from the House of Representatives, entitled «An act to detect 
fraudulent Land Certificates, and to provide for the issuing of" 
Patents to legal claimants;” have directed me to report that 
they have had the same under consideration, and after giving 
it that thorough and impartial investigation, which the vast 
importance of the subject embraced by it requires, and which 
was due to the Honorable source from which it emanated, 
they feel themselves constrained to return it with their dissent 
to almost every provision it contains. ` 

Your Committee are fully sensible of the excitement which 
pervades the community upon the subject of the reputed frauds 
which have been practised in obtaining head-right certificates 
for land from the various beards of land-commissioners estab- 
lished in the country, and while they duly appreciate the honest 
indignation of ‘those who have manifested so much zeal to have 
them ferreted out, and feel every disposition to co-operate with 
the honorable House of Representatives ir the attainment of so 
laudable an end, they must, nevertheless, acknowledge their 
obligations to guard the innocent, and to keep within the pale of 
the Constitutioa, in providing the means necessary to thé accom- 
plishment of this object. 

In the bill now under consideration, your Committee, with all 
due respect for the House, think that neither of these important 
considerations have been regarded, and if it become a law, they 
can but consider, that the citizen so far from having secured his 
rights, by the achievement of the revolution, and the adoption of 
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free and liberal institutions, has placed them in a condition in. 
finitely more precarious and uncertain, than could have been 
anticipated from the most lawless acts of Mexican despotism and 
misrule. - 

By the laws of the land, it was declared, that all persons who 
emigrated to the country, anterior to the declaration of our inde- 
pendence, and who did not avoid a participation in our struggle 
for liberty, should be entitled to a league and labor ófland as a 
head-right, if the head of a family, or one-third of a league if a 
single man, a certificate cf which should be granted to him by a 
a tribunal appointed for the express purpose of investigating his 
claim, and with full powers to determine its validity, upon thé 
production of such proofs as were therein required; and yet, 
after aright has been thus aequired, and a claim thus established 
by all the forms, proofs and solemmities of the laws, it may be 
overturned and destroyed in a moment (if this bill become a law} 
by the ipse dtxzé of four irresponsible individuals, and be placed 
beyond the power of redress from any earthly tribunal. 

If there were no other objection to this bill, the single one of 
authorising the commissioners, irresponsible as they would be in 
law for their acts, to decide upon the rights of the citizen, with- 
out giving him an opportunity of defending them, and that, foo, 
upon no other proof than common ruinor, or such as might be 
‘gathered from village gossip, would alone, in the, opinion of 
your Committee, afford ample reason for its rejection, as they 
cannot believe that it is in-accordance with the spirit and genius 
of our institutions and government, that the most valued inter- 
ests of the people should thus be exposed to destruction without 
even the semblance of a trial. This, however, your Commit- 
the regret to say,is not the only objection to this bill; others, 
equally grave and important, present themselves in almost every 
section, and to some of which the attention of the Senate is most 
respectfully invited. Bas es 

By the first secticn, the commissioners to be appointed under 
the law, are made the judges of the legality of the certificates 
which have been issued by the various boards of |and-commis- 
sioners in the Republic, and they are directed to report none to 
the Commissioner of the General Land Office, but such as they 
find to be legal; and by the fourth section, the Commissioner of 
the General Land Office is required to issue a patent to the legal 
owner of a certificate thus reported, unless it shall appear from 
the records of his oflice “or information otherwise given him,” 
that there is some illegality in the claim, in which case, he is to 
refer the matter to ‘the Attorney-General,*whose decision shall 
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be final... Thus it will be seen that after the rights of the citizen 
have once been exposed to and passed upon by a tribunal which 
may destroy them upon a bare rumor of illegality, they are not 
yet safe, but must be passed upon again by the Commissioner of 
the General Land Office, who also upon rumor, or what is eqaiva- 
lent to it, information given him, may consider them illegal and 
destroy them, as the reference to the Attorney-General can efiect 
nothing, he being required fo act upon such information as may 
be given him by the Commissioner of the General Land Office, 
without the power of investigation. 

The sixth section of the bill requires the Commissioner of 
the General Land Office, to issue the patent in every.instance of 
a head-right claim to, and in the name of the original claimant. 
This section your Gommittee believes to be in direct conflict 
with that provision of the Constitution which prohibits Congress 
from passing any law “impairing the obligation of contracts.” 
The 12th section of the General Land law of December 14th, 
1837, expressly recognizes the right of assignment of hedd-right 
claims to lands in certain cases, and authorises the grant to issue 
to the assignee under the circumstances therein named, and 
whenever an assignment of this sort has been made, that assign- 
ment was a légal contract between the parties, by which the 
right of the original claimant to the patent passed to the assignee, 
and any subsequent law which affects this right, necessarily im- 
‘pairs the obligation of this contract. This section in the opinien 
of your Committee is unconstitutional, also for the reason that it 
is retrospective in its operation, inasmuch as it acts upon and 
destroys rights previously acquired. 

Your Committee would further represent, that if this section 
of the bill become a law, they can perceive no means by which 
the rights of heirs to the lands of their ancestor can be protected, 
as the provision requiring the patent to issue in all instances to, 
and in the name of the original claimant, would preclude the 
Coumnissioner of the General Land Office from issuing’ it to the 
heirs, and a patent issued in the name of a person after his death, 
it is believed, would be totally void, and would pass no right to 
any one who might obtain possession of it. 

There is another objection to this bill which your Committee 
think fatal to it, inasmuch, as it would compel the Commis- 
sioner of the General Land Office to resign and operate to pre- 
vent any other person from assuming the duties of that office — 
By the fifth section itis declared that if the Commissioner of 
the General Land Office issue a patent to a tract of land sur- 
veyed under and by virtue of any head-right certificate, other 
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than such as shall be reported by the commissioners to be ap. 
pointed under this law as legal and valid, he shall be subject to 
& fine of not less than five thousand dollars, and yet if he be di- 
rected by mandamusto issue a patent for lands surveyed by virtue 
of a certificate not reported upon by the commissioners, and re. 
fuses to obey the order of the court, he will be liable to imprison: 
ment for contempt, and from which imprisonment he can never 
discharged until he purges the contempt by issuing the 
atent. - 
P Apart, however, from all other objections to this bill, your 
Committee cannot recognise in a law, which so directly and un- 
guardedly strikes at the foundation and root-of the most numer- 
ous ‘class of land titles in the Republic; that justice, wisdom and 
constitutionality which should characterize the legislation of the 
county. Under the provisions of the land laws heretofore in 
. operation an immense number of titles have been acquired and 
passed from one citizen to another, according to the established’ 
usages and modes of transacting business in the country, and it 
is now too late to say that these titles were inchoate and not 
assignable, and that consequently no legal right was vested in 
the holder by the assignment. If such were ever the law that 
inchoate titles could not be transferred by assignment (which 
our Committee does not believe), the day has passed by in civ- 
lized America when technicalities of this description would be 
regarded, either as sound in jurisprudence, or as an.evidence 
of legislative wisdom on the part of those who adopt them. ~ 
Without referring to the land law of December, 1837, which 
in the opinion of your Committee, not only contemplates such 
transfers, but recognizes the validity of the assignments of these, 
certificates. The Mexican law, which is the law of the land, 
until repealed, does, as your Committee is informed by the oldest 
lawyers of the country, expressly provide for the transfer of all 
titles, whether inchoate or perfect; and if such be the fact your 
Committee would submit it to the Senate, whether it be competent 
for this Congress, under the Constitution, to pass any law which 
would affect or impair titles that were legally vested under 
the laws which were in force at the time of their creation. ` 
Admitting, however, that the law of Mexico is not in force in " 
Texas (which your Committee can scarcely believe will be con- 
tended for), still there is ample ground for the assertion, that the 
right to make such assignments is an established one in thecoun- 
try, and is therefore the law of the land. Municipal laws are 
‘not invariably the creatures of statutes: custom and usage often 
‘create them as is seer by the law merchant of all nations, and 
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when once established by this custom and usage, they are not 
oniy considered as positive laws, but as laws which should meet 
with peculiar favor and esi a from their having grown out 
of the wants and necessities of the community. Your Commit- 
tee, therefore, believe that if there were no other law in this coun- 
try on the subject of the transfer of these inchoate titles, the cus- 
tom and usage which has so long prevailed in referance to them 
has created one, which is now too intimately interwoven with 
the interests of the people to be disturbed without violating 
rights which the Constitution of the country was intended to 
guard and protect. 

But while your Committee are opposed to any law which is 
intended to disturb or impair the rights which have ‘been acquir- 
Så by these transfers, believing’ that such a law would be in 

erogation of the Constitution, they are not opposed to an en- 
quiry into any frauds which may have been committed in ob- 
taining these certificates, nor are they opposed to the passage of 
alaw which will afford a proper remedy and punishment for 
them. They cordially concur in the opinion expressed by the 
Executive in his annual message delivered to Congress at the 
commencement’of the present session,—That fraud vitiates all 
contracts and transactions which have received its taint, and ` 
they believe that laws providing for its detection and exposure, 
ate not only wise and ny as a means of preventing their re- 
petition, but are essential to the attainment of justice in the trans- 
actions which are supposed to be affected by it. 

Your Committee, therefore, beg leave to submit the following 
bill as a substitue for the one from the House of Representatives, 
and to recommend its passage, believing as they do that its pro- 
visions will, while they guard against the injuries complained 
of, at the same time protect the rights > fe innocent. 

uuy, ; 
I. W. BURTON, 
Chairman Com. on Public Lands, 


